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As you may know, FMCSA published the AIPBA's broker bond
exemption application for all brokers and forwarders on
December 26th, 2013.
Here is the notice from the Federal Register:
http://www.gpo.gov/fdsys/pkg/FR-2013-12-26/html/2013-30896.htm
See the CCJ article here:
https://www.ccjdigital.com/broker-group-files-application-to-exempt-allbrokers-from-bond-increase-requirement/
Read the application here:
http://aipba.vpweb.com/upload/AIPBA_Exemption_Letter.pdf
The AIPBA home page http://www.AIPBA.org has a lot of statistical
information on the impact of the new $75k bond including the
revocations of nearly 10,000 transportation intermediary businesses'
licenses in December.

To file a comment in support with FMCSA, follow these instructions:
"You may submit comments, identified by docket number
FMCSA-2013-0513-0001 by any of the following methods:
Federal eRulemaking Portal: http://www.regulations.gov
Fax: 1-202-493-2251
Mail: Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE., Washington, DC 20590-0001.
Hand delivery: Same as mail address above, between 9 a.m.
and 5 p.m. ET, Monday through Friday, except Federal holidays. The
telephone number is 202-366-9329.
To avoid duplication, please use only one of these four methods."
Please file a comment in support before the deadline,
which is January 27th, 2014.
As you write to FMCSA, keep in mind the three legal points:
1. The $75k bond is not in accordance with the National
Transportation Policy because it restricts opportunity, competition
and reasonable rates;
2. The $75k bond has unfairly increased the market power of mega
brokerages by eliminating their small business competition, thereby
causing an abuse of market power against shippers and consumers;
and
3. The coming increase in consumer prices and barriers to enter the
brokerage business are not in the public interest.
These are the legal criteria upon which an exemption must be based.
Anything offered other than addressing these three points is likely to be
ignored.
It appears FMCSA has realized this was a mistake by Congress and
they are now positioning themselves to override this requirement in
accordance with their lawful exemption authority duly granted to them
by Congress.

What I find interesting, here, is the language of the law giving FMCSA
exemption authority and the timing of the publishing of our Aug 2013
request for an exemption. With respect to the former, note Section
13541 of title 49 of the United States Code (49 U.S.C. 13541) requires
the Secretary of Transportation (Secretary) to exempt a person, class
of persons, or a transaction or service from the application, in whole or
in part, of a provision of 49 U.S.C. Part B (Chapters 131-149), or to use
the exemption authority to modify the application of a provision of 49
U.S.C. Part B (Chapters 131-149) as it applies to such person, class,
transaction, or service when the Secretary finds that the application of
the provision:
Is not necessary to carry out the transportation policy of Title 49 U.S.C.
13101
Is not needed to protect shippers from the abuse of market power or
that the transaction or service is of limited scope; and
Is in the public interest.
Here is the text of the law:
§13541. Authority to exempt transportation or services
(a) In General.-In any matter subject to jurisdiction under this part, the
Secretary or the Board, as applicable, shall exempt a person, class of
persons, or a transaction or service from the application, in whole or in
part, of a provision of this part, or use this exemption authority to
modify the application of a provision of this part as it applies to such
person, class, transaction, or service, when the Secretary or Board
finds that the application of that provision(1) is not necessary to carry out the transportation policy of section
13101;
(2) is not needed to protect shippers from the abuse of market power or
that the transaction or service is of limited scope; and
(3) is in the public interest.
(b) Initiation of Proceeding.-The Secretary or Board, as applicable,
may, where appropriate, begin a proceeding under this section on the
Secretary's or Board's own initiative or on application by an interested
party (emphases added).
Note the "shall" in subsection (a) & "may" in subsection (b)

So, if FMCSA didn't have to accept our application (they "may" begin a
proceeding) and they now have, that tells me something is brewing.
Also, the fact that they published the request within two weeks of
FMCSA seeing for themselves that our predictions were on mark and
they now realize the impact of the bond in terms of 10,000 or so
intermediaries being revoked tells me we can
read the writing on the wall.
Finally, as www.insidefmcsa.com has now reported on the fact that our
antitrust complaint is "under review" by the Dept. of Justice, and the
FMCSA is the guardian of the stats we have offered (and we believe
they know very well the rather lame "cleaning the database" excuse for
the loss of nearly 10,000 businesses purported by TIA and OOIDA is
absolute nonsense and is nothing more than a PR campaign to hide
the truth) we think they are ready to act if we can convince them there
is widespread belief we satisfy the three criteria above.
Lastly, if they do conclude that we are right on all three criteria, then
they have an obligation to act in our favor as the law states they "shall"
issue the exemption.
It appears OOIDA and TIA are already organizing a commenting
campaign in opposition.
So, please file your comment in support today!
This might be our best chance at eliminating the $75,000
bond requirement after all.
And then maybe... just maybe...
we can then get this right in 2014 as Oprah said.
Happy New Year!
Sincerely,
James Lamb
AIPBA President

